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THREE KEYS TO AVOIDING LEGAL PROBLEMS IN YOUR GREEN BUILDING PROJECT

By Roger W. Bradley

Central New Yoik is enjoying an entreprencurial renais-

_Sance, with numerous research institutions and startup busi-
snesses all focusing their attention on new opporiunitics

wcreated by the green movement. Overlooked by many is that
“Svracuse was the home to green innovation long before $4-a-
gtlon gasoline made it the cool — and smart — thing o da.

- For example, the U8, Green Building Council was found-
eqii_}y our own Rick Fedrizzi more than 10 years ago. US-
GBC's:Leadership in Energy and Environmental Design
Green‘Building Rating System has become the de facto stan-
dard for greén building, and the organization’s member-
ship has grown 1o more than 13,000 organizations across
the country, Locally, other groups making a significant con-
tribution in green building include the USGBC New York
State Upstate Chapter, GreeningUSA and the Svracuse Cen-
ter of Excellence in Environmental and Energy Systems,

I have encountered a number of issues critical to green
huilding. They range from securing LEED certification to en-
suring expected tax incentives or government rebates. Un-
fortunately, however, words like “green,” “sustainabie” and
“renewable” are tossed around casually in marketing materi-
als and contract proposals. This creates a serious risk of mis-
understanding, which, in turn, can all too quickly spawn
the disputes out of which litigation is borne. Design pro-
fessionals, architects and contractors should all be careful
neft o create unrealistic expectations among their clients

in the planning and execution of green building projects.
With those thoughts in mind, there are three kevs

to avoiding legal problems in relation te a green

building project: communication, project integra-

tion, and risk recognition and management,
Commuznication, One of the biggest challenges of a green

bailding project is communicating the potential benefits of

a green building to a client in a manner that doesn’t put you

at unnecessary risk. Avoid the use of terms like “green,” “re-

newable” and “sustainable” in marketing materials and proj-

ect proposals if you cannot connect those ternis to tangible,

and preferably measurable, aspects of the completed project.
For example, if the project will achieve certain energy

or water-use efficiency, describe those aspects of the proj-

ect in terms of existing standards of measurement. It is es-

sential to draft contracts with specificity and certainty, so

the parties clearly understand what they are bargaining for.
1t is highiy advisal;le for contraciors, architects and de-

sign professionals to reguiarly consult and use the U.S, Green

Building Councii's Web site for the use of proper terminolo-

gy, and the LEED point system to ensure that they don’t over

promise and uaderdeliver on the finished project. Remember,

only USGBC can certify a building. Others can only prom-

ise. Unmet promises can quickly turn into disputes, leav-

ing the parties in a stalled project and a welter of litigation.

Integration. This is a key factor in the success of any green |
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tion to the project. It s these financial: -
benefits that help make many green '

project. Owners, tenants and other proj- |
ect stakehoiders are concerned with
the performance of the entire com-
pleted building, not simply the con-
struction of any particuiar system, as
is typically the case in an “ordinary”
construction project. It is therefore of-
ten beneficial, if not essential, for larg-
er projects that the general contractor,
architect, interior design profession-
als, subcontractors and material suppli-
ers all meet with the client for one or
more planning meetings. These meet I
ings are known as “design charettes” f
and are meant to lay out the respec-
tive responsibilities of the parties, how
their systems will interact, construction
time lines and how the interplay of vari-
ous systems can impact overall design.
For instance, site orientation of a new
green building on a property can im-
pact how much direct sunlight it re-
ceives and from which direction.
Working in conjunction with those re-
sponsibie for the selection of build-
ing envelope and roofing materials, the
team may be able to reduce the size
requirements of mechanical systems
such as HVAC as originally designed. :
Although “soft costs” of a project
increase with these early planning
meetings, the overall cost of the proj-
ect may be reduced because of few-
er delays, change orders and claims
in the construction process attribui-
able to the better integration of team
members, while reducing the future
operating and maintenance Costs asso-
ciated with the completed building.
Another kev benefit of an integrated
team is to identify the party who has re-
sponsibility for ensuring compliance
and certification at the conclusion of a
project. In ordinary construction proj-
ects, once a certificate of final comple-
tion is secured, the process ends. In
green building, however, there is still
much work to be done, in tesms of se-
curing certification from the U.S. Green
Building Council and complying with
the filing requirements for tax incen-
tives and government rebates in rela-

projects cost-effective. Inattention to de-
tails in specific integration responsibili-
ties can leave the parties in the throes
of litigation while the much-anticipat-
ed benefits of the project are lost. .

Risk Recognition and Manage-
ment. Finally, and perhaps most impor-
tantly, each party must be aware of the

allocation of risks in any construction
project. This is especially s0 in green
construction, where certifications, com-
pliance and tax incentives are at stake.
Careful drafting of contracts is there-
fore essential. All parties must know
the systems and activities for which
they are responsible so they can plan
accordingly. For example, architects
must be careful fo avoid giving warran-
ties or else risk losing coverage under
their professional liability insurance.

Of significant concern is the avail-
ability of green building materials as
may be specified for the project. In-
creasing demand may lead to proj-
ect delays or the substitution of
materials by subcontractors that may
not he acceptable to the client.

The questions that all partics toa
green building project should ask them-
selves are: “What happens if I fail to
meet my performance obligations? Who
is accountable, what are the remedies,
and how can I protect myseli?” Al
though green building is an emerging
area, these are not theoretical concerns.
Fileen Clinton of the risk management
team at Brown & Brown Empire State
and a member of the Greater Syracuse
Chamber of Commerce’s Green Team,
has already seen potential claim scenar-
ios arising out of just these types of con-
cerns. So be prepared and review vour
potential risks and liabilities closely.

Green building has slowly been tak-
ing root over the past 10 years around
the country, and that trend is rapidly ac-
celerating. The benefits of more efficient
use of energy and water and Hving and
working in healthier environments are
self-evident. Green building accounted
for only 2 percent of all new construc-
tion in 2005 but is expected 1o account
for 10 percent of ail construction by
2010. If you plan accordingly, communi-
cate and work well with vour partners
and your customers and understand and
manage your risks, green building wiil
be a “win-win” sifeation for all. Failure
to do so, however, ceuld lead to conse-
quences that may prove ominous, F

Roger W. Bradley is a member of the firm of
Melvin & Melvin, where he has specialized in
construction law for more than 30 years. He is
actively invaolved in the green building move-
ment and provides tegal services and ¢ounsel
to clients in the development and implementa-
tion of alternative/renewable energy projects
including wind, solar, water and biomass as
welb as other technology appiications.




